
-22-

decisions and the MobileMedia decision to stay a hearing proceeding, the emergency relief and

stay requested by Ramirez must be granted. In MobileMedia there were no separate civil

adjudications in favor of the petitioner and the rule violations set forth were far more serious than

those alleged in this case.

V. CONCLUSION

For the reasons set forth above, Richard P. Ramirez hereby requests the Presiding Judge:

(a) to stay this proceeding; and (b) to delete the misrepresentation issue in light of the decisions

reached by the United States Bankruptcy Court, District of Connecticut, the United States

District Court, District of Connecticut, and the U.S. Court of Appeals for the Second Circuit.

The Presiding Judge should then certify this proceeding to the Commission for its

reconsideration of the applicability of the Second Thursday doctrine.

Respectfully submitted,

RICHARD P. RAMIREZ

'~(' f. .

By: \~..u. • ~
Kathryn R.~~~
C. Brooke Temple III
Colette M. Capretz

Counsel for Richard P. Ramirez

FISHER WAYLAND COOPER
LEADER & ZARAGOZA LLP

2001 Pennsylvania Avenue, N.W.
Suite 400
Washington, D.C. 20006-1851

Dated: July 25, 1997
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Joim B~ HolD &114~ K. GNnt~
Day, BIln' , Howard, Hartford, cr, for
~

BeD JL.KrowidD, Sinpsm, DIZIII~ Gould.
HIr*d. CT, far CarD1)'Il H. Gibbl. Bkbard
Go1dsteiD. £dwIrd A. Sue and Alan Tobin.
As~ of tlJe Estate at Joel A.
Ga"b" ~edams.

MiebM1 J.~Bilw~ • Wilt-
helmer, p~c.. HGUStDD. TX, for RaDda&D L.
Glbbl, Df,ftDdaDL

lCobert .. laird, Jr. IDd LauiIe V. J)yc:k.
RobiaIaD Ie Call.. HIrUard. cr. for AItroIiDe
CoIDpuy, AcoUne CclaapuJ, IDe.. Herbert
A ScIItektI Fred J. BaIiDI, Jr. and IUebard H.
GlbbI, ~eadlDti.

M.E/t1ORANDUM OF DBClS10N
ROBEIT L. KRECHEVSXY, cmer

Judp.

L

ISSC/6

TIle~ iIIDe in tbiI pnlc--. w
__ the, pu&a devDtM:J !liM trill dQI. is

IN 'BE ASDOUNI CXDOIDNI~ONS 00. LTD.
a. D~ I.»

ed parmer wulilble II for .. Pumenidp e-m
d~ iD __ ......" too II1iI(v ndj. ~ r41i11t11d putDII' of~ 7
W5 cIaimL Tb8~ Co=, Robert dIbIoNiIraMd pII1iDII'IIip did ....~ net'
L. KNcbIYaJo'. Qdet' JIIdp. MId that: (1) uime IQIdIZ'd 01'-'01--u ....
CbapC8' 1~ had I1U*nr too pnIII c:iIe of· JDRn or pnen1 parUiet, UDder
Jimlted .....far~ID prop-~ Ias'. to make limited pIZ1Der
eny GD pIUIId~ limited~ BIble. se-J ,....mer of'debIar to IIdsfy
eeMr'IJ~ 01 ~. .. (2) Jimitad Maino'ill ... JIf'OPII'tY to JI'\' eNd:Itars'
paftMI' did DOt areraiIe po-.. or pzaenI daImI, c*pIIe ash manapmeJSt B)'IteID that
puaaer wiI;h respect too debrGr 10 • t.o be ..... IiI,2Ir.td p&I1DIf ill eoatrol or debcor'a
liable as paen1 pa11Zlt:r to ad&fy dI&iIDe7 dIeeidIaok ad the .-wpm, of aD ofdeblar's
in __ prvpert)' too pay cncticIant dI1mL IDeaIDe • .-.of... bI.Dk. where IDID&I-

ComplaiDt disnriM«1. tag .... jMtWt testified tbIt he atr-
died~ Ida power; u IUda 8Dd tAat Jimh
eel f*l'CI+' Mel DO equal -. in his deei
...... puaaer !leger did~
ma.re ~ prepare cheeks u diree&ed by
pDB'I1 pnaer IDd add to batik aa:auDt

tIDe fuDds DeeP,,'" to make I'Dac1 issue of
dMM!lcI, and there .. M fiDdb:Ia. or any
eaaD'III cd' dabtar'J~~ by
IiZDlf.tc1 pptDer. BIakr.CocIe. 11 U.s.CA
, 'l!3(a); K.G.L.A. Cl. 109. i 19W.

L Bankruptcy 012154.1
Chapter 7 tnIItee bid Jf&Ddinr to lIle

IizImed partner of ~Jimtr.ed JIIftDIJ'Ibip
OD groand that Iimir.ed pa'tDeI" liable IS
pneraJ partner fop de&I:ienq in prop.
erI3' to plY crec:IitIn' c:1aimI GD pvmx1 that
timlt.ed pII'tMr pricipeed ill CDDtrol of
ciebtoJ"s busiDesc cuhctetiaU7 u ill
eurciIe of powers at p8ftD1r.
BanIa'.Code. 11 UAC.\. § 'lI8(&). .

2. BaIlknIp&cy ...,

Bulcruptey tnstee mq 11M proviI1on or
Blm)aoa.~ Code pm, tnIIrM ebam
aptDSt pDII'a1 pIl1Mr or~
&hip ferr uy~ or __ PJ"OPIIV t.o
pay c:recIitois' elaim& to ~t that pHl'al
paztDer is pIl'IODaIJy tiabJe for IUCb deftcic.
q UDder appUeIble ncm1JlDkrllpCq law ·to
bolcl Jimitad pII1Mn who ut u ...,.J
pIZ1.1III'I Jiab1e to __ too I&tiI(v de&:ieaq,

DOtwithIwadiDg that qUIItioD wbeUIIr limit
ed JIU'IIlII' is~, liable .... ia
detenDiaed. DOt by BanknapIq Code. but b)'
relevat ute JIIftDIJ'Ibip law. BIDkr.CocIe,
11 U.s.C.A. f 'mBCa).

a. P.nnenIdp ..an
UMIr~ LImIted PwtMP

ahfp As (KLPA). JimiCed pIII'tDIr JDa7 be
liable as pDIl'IJ parmer far JIIftDIJ'Ibip
debts if: liraiW FtMI"I pm"tIt!Jpatioft in
CODtI'Ol of b1IIfMII is IUbItntieD,r lime II
eurdIe or powers of p!IM!nl pIIt.DIr, GI' iI' 
Jimited putMr tabs put mI!.'DDtJal of buD.
Dell aDd tred1tIn have aetual kDcwJedp of
Jim1tId parmer's ]llll'tidpatioD ud taIItr'Cll.
M.G.L.A. 0. loo. f lDCa).

':~ ,p .
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IN' BE ASTBOLIHB comrvNICA'1l0NS CO. LTD.
ca.. 111 8JL • ,.... ItCr•. Ifill

';",

~'.

SWldiDr that the questioa ofwbetht: .Iimit
ed partner is~. liable em I diim is
der.emdned. DOt by the BankrUptq' CadI. but
by rele9ut III.te plIZ'tMr'sbip laW. S. Ma:r
IMI:k \I. MUG VaUey Fonu lJ. (I'll "'
R1dge If). W B.1l 1016 <BanIlr.CJ).caL
1993).

In an oral ndiDg TeDdered on 0etabIr 12.
1994 em the def'eDdams' lDOdoa fClll' P!JIII!III)'

judpeIlt. the court apia IddrIJIIC1 the
SW'diDg issue. aDd. reJyiag on the autbori
tia cited in its NliDg OIl the care issue. beId
that the Trustae hid standiDg. CertaiD de
fendants upe that the court. haYiDi IICI'W
bard the evidence iDtroducecI at trial. Iboald
~der the matter of standiD&'. They dte
ThomJ*1" 11. Coat)' of FtUMliw, 15 F.3d
245. 2A9 (2d Cir.l996) (quoq WAffA "- Sel
din. 422 U.s. 490, &00,95 s.Ct. 2197,2206. 45
L.Ed.2d 343 (1976). far tlJt propGIidoD that
the court must eondDuously coDIider "'Wbetb
er the ecmstltutioDaJ 01' statu., proviBiaIl OD

",bleb the daim resf,I properly caD be UDder
st.ood IS graDtiDg persons in the p1aiDUf1"s
positioD a right to judjciaJ retiet· Det'eD
daats' PQSt-Tria1 MIlIDOl'IDdum at a. The
court discems DO reason to depart from ita
prior- hoJcliJlgs and raaffina& that f '723(a)
iDdudea a cause or'aedoa by a CbaDter '7
tzuItee too parsue limited PIJ1ZleI'& aD the
ground that the limitacl PIrtDerS aeted II
pneral pannus.

B.

The pu'ties aN m.....t that the
Debtor. operadQc u • Ibwchlllltta Jimfted
pannersbip ill the ;yean 1984 tbroqb 188&
"'.. IUI:Oec=t to the Maaaehama T "airDd
PanDenhip Act, J4Ass.GEH.L. cA. 109. u ~
vised iD 1982. n982 MLPA"}. SIetioa
19(8) of the MLPA during the rclcvut time
period provided:

. .. a limited partner is not liable for the
obUptioQi of a Um1~ Jl8l"henh1p uulCli
he is II1so a pnen.l partDer or. tn additiml
to the'exercise of his rights and powers II
.. limited plU'UICI", he tUg pan. jg the
~trol of the business; pravided,~.

J. Vnder curnm Muuchuseua law. (DOlIl1Dlic:a
ble in dUi pnx:wdiDi> a limbed pu1Mr is liable
8$ a pncraJ penner iF "he panicipa1ft ill rhe
contrOl of Ibe buiiDllli ... [but] he ii liable oaty
10 persons who tnnIaCl busiMSS with the IimiIH

012

\'

103
that if' ~lI! Jimited partner's panic:ipaUcJD in
rJIe con.,w or the business is DOt substan
t:ia11y U. ume IS the exerdae at.tbe pG\\'
In ofa pDfIZ'a1 pa11DC', he is Hable Gab· to
peI'IODI, wbo IrUIaet bllIiDeP 'llfith the
~ JI1IftDIJ'Ibip '"ttl ICtWI1 kDowledge
or Ids ~tioD in comzvl

MAaGEN.L eft. 109. § 19(a) (1i82).'

(31 The 1. MLPA iDcluded § 19(b)(2).
whicb pro.rided, in re1ewIDt part. ~:hat "la}
limited J*'tDCI' sbaJl not. Ftic:ip* iD the
eaatraI or the basineu ... solely b~' ...
CGDIU1Iirc 'with IDd IdYisiDg a general part
DeI' with r-..pect to the buImeu of the limit
ed pII"IDInbip." MAss.GSN.L. dt. 109.
i 19(b)(Z) (982). Under f 19(a)" a limited
pu1DIr may be UabJe as & general partDel'

far~pdebta it~ (1) the IizMed part
WI JIII'tidpatioD in eoncroJ of tba business
is~Jy the ame u d1e ex&"CIse of
the pcnren or • pDIl'I1 panner or (2) the
1imi\ed pa.ftnIr tak. part in control of the
bl1llDeli aDd crediU'n bave aetUal kDo\v1e4p
of dae Umitld parmers participaticm and eon
troL SM GaInlrlr PrJ1,W) Salu f:. G.B. Irw.
co.. 170 Ariz. 187. 822 P.2cl 490 CApp.l991)
(eoDItrUiDI AriIoDa statute BImiJar to 1982·
MLPA>. Because the 1TusIee makes DO

claim Uaat &DY credit.on had kDowledp of
AstroJine (::ompaay'5 alleged partidpation in
co=ol ot the Debcor, the issue for the court
is wIIethtf AstnIiiDe Compuy'l ."pIrtic
ipab in !the control of the {Debtor was]
aubaaza~ the same u the exercise or the
pcl\Vfn or a eeneraJ partner."

C

(4] To,~ the exemae of the pow
ers or I MC'81 plIItDe2' by AItroIine Compa
ny, the 'I'nutee aaaerta that the Mpower of
AItroJiDe Company •. , over the Debtor's
bank &c:eO\1ftti is sufficient, in aDd of i~

M:1t, •••• I'IIinUtf't PrupQl5eC1 FimliDp ot
Fact and Ccmdusions of Law at as. The
Truat.et eo,tArnda that 'anthough the Delen
dIImli oIfered eridt:m.~ at~ that.~
and the [Debtor's] staff made the day-to-day

P8I'IIIII'Shi,'O rusoaab!Y beJierizq. bMed. upan &he
1imi1ed paimft"1 c:ouduc\" ahat the J,mice6ptn
ncr i5 • aeneral panner." MAii,Gu.LlW$ ANN.

ch. Jot, •• 19(a) (West 1995).
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E.
The eomt 00JIdudes that AstraIiM CODIpI.

uTa actM_ in cormection with the Debtor
do DOt meet the staDc\ald of .ub&tantia1ly the
same as the aerd&e of the powers r~ •

pnenl pIl'tJler.Desplte the Urten&e K'veJ or
inYestiIaf;ion undertaken by the Tru~ or
the Debcor's prepetition history, the toUrt
would haw f;) eapp in corUecWre and Sm'

mile to fiDel any control of the Debtor. da)'
to-da)' operation of the Channel 18 te1msiOD
&tatioD. The court credits the te&timon-Y of
RamIrez. suJJmted by that of P1aDell.and
RazI%Iaki, thIrt he, IS the~ genenJ

IN RE ASTROLINE COIDW!ClCAflONS 00. LTD.
c:...JII ......... ".».... l~)

ed that an)' draw under the !iDe ofcred!t bad DIr' wbIIl cbq eaacill "total eoutrol 0'IeI'
to be approved ~. the 11mhed parmers. In I1Ie IiIDitlId ~'"); MGVflt Vll7'llD"
hoJdizlg Wit the limitec1 pII'tDen did DOt let StA:. I: LoCft ,A,u'1t 1L~~
as pDel'81 pIltDe1'I iD refusibI to approve 6'l9 FSupp. .. 528 (DJ4cLl987) (-qu~
enwa UDder the line 01~ Ibe c:umt iii DOt whCher (1imifI8d puuaerl pr'IK'ided ad
fouad that the JJmited paltDel'I wee doiDc • aDd COUDIle1 to [1imit.ed~J '"
nothinI more thaD ezerciIiD&' eom:rol ewe: but wbIt.ber it eurdsed at least an equal
what .... m effect, the expendmn at Their \'Oil:e 111 makiA& panncrehip QcaiIioJlS so as.
own fImds. Id. at 174-173. ill eire. to be I genend partnef').

There • a~ cIistinc:tiaD betWOlD the
=ul... or coatrol rmd tbe~
toG __~ Section 19(a) of the 188%
MLPA reqWru that the limit.8d panne:r ".
1JGft In the ecmrol or the buIiDeII suhtMJ
tiID1 the amt U the GIl'dae of the JK""eZ'5
of..... JIIUU*' morder w be held 1it.ble
.. I Juera1 parmer. AceordiDg to BROM
BIG AND R!Bsr£lM ON PARDDSH1P
§ 16.1«dl at 16.128 (lSN), "UJbe statlUOr)"
laqaap [at' 'the prior mdfGnn act] COIl\eID
pIar.a ae&u1~) eontroJ rather than •
mere l'IIbt '"~ coaft" /d. These authon
diatiquisb Hol.:mcft.~ in which the
caurt _ph..... the ript to control
thrDqh the bulk UC!OUZltL u follows:
IIlJ'hIl'e was. howttll', ample I\'icJenee of 1(.'fU.

al comrol thMlgb the &cation of croPl l\I'li
foniJlc the paera1 ~s resipaUmJl.
~ the dileassiOD of right to~{ 'nay
be reprded .. dJeC;um.. JrL n. 47. Fl» fher
JIIOJ'C, SGlInft,. .... a case iDtm'pNtiI;:: the
prior dorm limited partaership ICt. alAd the
IQbItanUaJ)y the same as test in the ~,9'78

nULPA nctairu aomcwhAt more lr.nU'Ol
thauder 1he prior aet. BROJOERC' ANt)

RuIsrEJH ON PARTNtRSHlP § 15.14(1) at 1~134
(ISH).

D.

Seetion 19(1) of the 1982 KLPA is baaed
upon f aoa of the 18"16 ReYiIed Omtarm
IJmit4d Partnerlldp Aet (the -1976 1m,.
PA"J. The cbders of the 1976 RULPA
made the roUowm, commIDt. about the
chmpa to the prioJ' UDiform Ltmitecl Part
nerabip Act:

SeetioD SOS male8$. Mnl'I1 Impar1aDt
ehaDps in SeetioD 7 of the prior DDifarm
Jaw. '1'ht first leaceDce or Seedcm lOSCa)
am. over the basie tMt fIooIn fGnntl'
Seetion 7 whether the limtt.t parUIIJ'
""takes part fD the control or the bUIiDIII"
in order to iDnn daa jucUeW~
under the prior 1DJifarm law I'IZIIIiD appli
cable to the emnt DOt expIwIy changed.
The aecond aenteDce or Sce&ioD .Cal J'8"

fleets I whoD,.v DeW COMept. Because of
the dimcuJty of detInDiDiDI when the
"eontrW"' J1ne baa heeD 0¥G"ateppecl, it wu

. thought it unfair to impoae paeral part
ne:r'sliabiUty .M1 a limited parmer exeept .
to the uwnt that. ¥ Ihi.n1 p&rt1 bad knowI
edp of Ida parUc:ipllcioD mconn or the
busiDeG On the other band, in order to
avoid~I' a1Jmned pII1Dcl' Lv Ger·

die all f4 tbe pcnvI!I'5 of • puenJ JIIftDII'
while avcidiDa DY c1irect deaDDP with
third pIIl'UeS. the ''is not IUblllnUllly 1M
same uOO test was introdueed.•.•

1976 RULPA § 308 (eomzneDt). (Emphaajs
added).

This Janpage Jeemi tQ indicat.e aD intent
to hold limited partDers 1iab1e as nneraJ
partners, in the nonreJiaaae sftuatica, wbtre
the J1mited partnel'$ exercise "'alI" or the
~. of a pD.,.l pa:rtne!'. Cf, Hon&'IfWl11.
Micco. 76 Ohio App.3d 690, 602 N.E.2d 12S9,
l262 (1991) ("'riIhu of a limited~ are
IiIoimi1U' to those or••toeklIol_2' ill a cmpara.
tion.," and wm be held Ji,able IS general part-
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UNI~ED STATES DISDICT CPtJRT

DISTRICT or COMKECTIctrr
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IN U

ASTROLINE COMMt1KICATIOlfS
COXPAHY LDIITED PA1tDERSBIP

••

TO 1202296651.8 P.02

--- ... .-.. -- ....

• IZ 3 01 flf 'SS
,. ....
~·~.o;::· .. .•'
6f.'~;U ~.:.-- ; .

.,. . ~ ... ,~

------------------------------- Civil No. 3:95cV2674(AHN)
HARTIN HOrFHAN, TRUStEE

v.

WHCT MANAGEMENT, INC. ET AL.

..•
••

••

BYLIHG ox APPAL qgM BANIJUlWCY OBQA

The plaintiff-appellant, Kart.in Hoffllcm, Chapter 7 Truste.

(the "Truste.") of tbe estate of Astroline communications Company

Limited Partnership (the "Debtor") brlnqs t~1a appeal rro~ t~e

3udgm.nt and Memorandum Decision of the United Stat•• ·lankJ~ptcy

Court for the District of Connecticut in B,ttman Y- HHCT

Partn,rlbip), 188 B.R. 98 (Bankr. D. Conn. 1995) (KreChevsky,

C.J.) holding that Astroline Coapany, the Debtor's limitec'.

partner, and certain of Astroline Company'. general partners

(collect!vely "the Defendants") w'lra not liable for any

deficiency of property 1n the Debtor'. estat.e available to pay

creditors' claims pursuant to 11 U. s.c. S '723 (a) •

The BankrUptcy Court'. JudC)1lent and Hc,emorandum Decision

entered on October 24, 1995 constitut.es a tinal jUdqment. iAa

Rule 9021, Fed. R. Bankr. P. Thi. court therefore has

jurisdiction over this appeal pursuant to 28 U.S.C. S 158(a).
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JUL-18-1997 13:05 FROM HOFFMAN TO 12022966518 P.03

For the fallowing reason., ~e juclgael\t of ~e hnkZ'\lJ*oY

Court is A!'FIRKED on a ground 4ifferant from that adopted by the

Bankruptcy Court. bSl, &..s..r., h1Y'rinq y. Cgnag, 302 U.S. 238

(1937) ("I:n reviev of jucUGial procee4inga 1:.be rule .is set.t.led

that if the decision below 1s correct, it BUSt be aff1r.aed,

al~ough the lower co~ reli.ed upon a wroaCJ ground or Clave a

.STANDARD OF BEVIl!

In exercising its appellate jurisdiction, the court reviews
•

the BiUlkx"uptcy court's conclusion& o£ law • ~ and its

flncl1ngs of fact under a clearly erroneous standard. ....n re

Xqnolpb9r' Clubs. xnc., .922 F.2d 984, 9S1-19 (2d Cir. 1990),

cert. denied sub nom., S02 U.S. e08 (19'1).

BACKGROUNP
The Debtor, a limited partnership organized in 1984 under

.Massachusetts law, owned and operate4 a te~.v1s1oD station

serving the Hartford, ConnActicut area. On october 31, 1988, an

involunt~ry Chapter 7 petition was tiled against the Debtor. The

Debtor consented to an order of relief and converted the actlon

to one under Chapter 11. On April 9, 1991, the court reconverted

the action to one under Chapter 7.

prSSIJ§SIOH

The cAntral issue on this appeal is whether 1:I1e Defendants

are liable under Massachusetts limited partnership law as

qeneral partners for the Debtor's pre-p.tl~lon ob11ga~1ons. The

~rustee bases his claim against the Defendants on 11 U.S.C. S

2
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A. Section 723(,)

723(a).

As a threshold lIIatter, the court must detena1ne wbethur the

Trust..e bas stan41ng- \lAd.. e1t1lu a.=1on "1Z3(a) or ••c~1on

544 Ca) of the Bankruptcy COde to br1ft9 th1. action aqa1nst tile

Defendants. Relying on "ar,h." ve lesa Volley Foru LeP. (XD re

fbI Ridge II), 158 BeK. 1016 (Bankr. CeDe C~l. 1993), the

BankrUptcy Court held. that the 'trustee had stan4!nq under section

123(a). ~ In re Astroline CpIIunicatiqnf Op., 188 B.R. at 102

03 (:re~err1n9 t.o previous rullnqs, 1J\clucSilllQ In re A,t:rpline

kOlmllunicotign. eo. We Eaan.r'hip, 161 B •. R. 8'74, 879-80 (Bankr.

D. Conn. 1993». Alt.ernatively, the Bankr\tpt~ COurt held that

the Trustee bad standing under section 544. ba tn r. M1:rplinl,

161 B.R. at 879-80 •

12022966518 P.04TO

A claim under sect.ion 723(a) is property of the ..tate under

section 541(a)(3). ill 11 u.s.e. S 541(a){3). The question thus

becomes whether the Trustee hu st.anding under section 72:f{a) t.o

assert a claim against the Defendants.

The Trustee contends w and the B~nkruP1U:Y Court aqreed_ that

section 723(a) permits a Truste. to bring a cause of action

against a limited partner who ac~.d aa a general Partner t.o

satisfy .. deficiency of property of the debtor's estate to pay

cred:Ltor.' claims. Section 723(a) states:

If there is a c1eficiency of property Clf the estate te' pay in
full all clai.. Which are allowed in .. ca.. under th~~

chapter concerninq a partnership and with respect t.o Wb1cb a
general partner of the partnership ia personally liable, the
trustee shall have a claim against such general partner to
the extent that under applicabl@ ftonbankruptcy law such

3
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.:.'

,":

,~ .

general partner 1s personally liable:.

11 o.s.c. S 723(a).

A funcSaaental principle of statu'to~· conatruction 1s that a

court should construe a .tatu~ tera in accorclance with ita

ordinary or nat:ural aaaniftq unl••• t:he "literal application of a

statute will produce a result dellonsuably at ocI4II v1~ the

intentions of It& drafters." JlDits4 '1;0'.' VI Bpp lair

Int'hPr1SA1, Ing., 48i U.S. 235, 242 (1989) (internal quotation

.arks and citation om1tted) • Where statutory terms are

-unambiguous, "the judicial 1nCJUiry is c~plete.II RubeD v, pnited

states, 449 U.s. 424, 430 (1981).

The plain language of section 723(a) re~ers to claias ·with

respect to which a general partner of the partnership is

personally liable" and providec that "the trustee ahall have a

claim aqainst. such genual partner to thll e~.nt that under

applicable non1:>ankruptcy law such general, partner 1s personally

liable." 11 u.s.c. S 723(a). The te~ w9.n.~al partner" is

unamJ:)iquous. The court therefore must pl'esume that the Congress

intendea only for a qeneral partner of • bankrupt partnership to

be liable under .8c~ion 723(&) for & detiaienoy of p~op~y of

the estate.

Contrary to the Trustee'. a••ertion, thi. construet1on ot

••e~ion 723(a} do•• no~ 1••4 ~o r ••ul~. Qemon.trably a~ 04d. wi~h

Conqress's intent. Congress enactea section 723(a) to permit a

bankruptcy trustee to hold • general partner liable for a

deficiency in the prope~y o~ a partnerahip-deb~or'G ••~~~~ ~o

021
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,'; ,

~h. saae anent aa the CJeneral partner would be liable uneser non~

:banJtrU~cy st.at.. law. ill, &a.L., 4 collier on Ba~rgptcy S

723.02, at 723~3 to 723-4 (5th 84. 1992). Indeed, ~911i.r state.

that section 723 Ca> iJDposes liability on CJeneral partners of a

partnership. ba~ S 723.02 (observing ~t. "[~]he 11aQ111'ty

of the qeneral parb1ers under section 723 (a~ should be compared

to that under Sect10n 40 of the Uniform I'art:nerahlp Act whj.cb

gives a para1ersh1p Ue right ~ compel conU1J)Ut10ns trom

partners.") The Bankruptcy Cod.'. 1.~i.lativ. history also

supports the court's conclusi.on that section 723(1) does not

pera1t the Trustee t.o hold a ltalted partner liable for a

deficiency 1n the property of the estat.e. Althouih the term

"qeneral partner" is not aefined in the BanJa'uptcy Code, tbe.
leqislat1va history of Chapter 11 states that "a 'partner'

includes a general or liaited partner unles~ otherwise specified•

• • •" H.R. Rep. No. 95-595, 95th Cong., 2d Se.s. 197 (1971),

reprinted in 1978 U.S.C.C.A.N. 5787, 6157. In section 723(a),

Con9ress refrained from using the inclusive term "partner," Which

would encompass both a "general partner" as well as a "limited.

partner," and, instead, used the restrictive term "general

part.ner." .. The court therefore concludes tkat section 723{a)

permits a Trustee to maintain an action only against "general

partners." Because the Defendants are not veneral partners of

the Debtor under Hassachusetts law, the Trustee may not seek to

hold them liable pursuant. to section 723(a)~

The Trustee argues that section 723(8) encompass.. a It.ited

5
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partner which loses its l1aited liability a. a result of

activities inconsistent with its status as a lta1ted partner.

Even it a 111l1tecl partner l~ its limited l1eb111ty due to its

ax.rci•• ot powers &W.tan~1ally the .... as those exerc18e4. by a

general partner and there))y MCQIles "liable as- a qeneral partn.r

to • third. ~y under xaasacbusetts law, .~cb 1i.bi1ity do.. no1:

~nge its status under Massachus.tts law a. a I1mi1:84 partner or

the natura of 1ts rights aDd duti•• with r~ect to other aemJ)ers

or 1:be partnership, as opposecl to thirc1 pa~ies. ~ In re
W@ltQXJr Hill. Ltd., 46 S.R. 300, 304-05 (Bankr. D. Wyoming

1985).

FUrther, neither :In r. V,r.,. I, 15 B. R. 48 (Sankr. W. ~ .Pa.

1981) nor In re The Ridg. II, 158 B.R. at 1023-24, requires the

court to reach a diff.rant conclusion. In 1p r' ycr.es, for

example, the court toun4 that the limited partners had failed to

comply with the statutory require.,nts for establishing a limited

partnership. Consequently, a limited partnership was never

established and the individuals were qeneral partners under

Pennsylvania law, thereby su))ject to liability uncier Al.Iic~ion

723(a).

Likewise, in In re Ridg. II, the Bankruptcy Court considered

Whether section 723(a) reached li.it:.ed part!\erg who were adjudged

to be 1ia):)le as general partners, b'lt found 1t unnecessary to

answer that question. laa In r. Bidg. II, 1$8 S.R. at 1023-24.

Rather, the court found that the evidenca pr.san~ed by t:.h.

Truste~ did not support holdinq the limited par~ners liable under

6
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California law as general partners and thus 41d Dot reach .he~er

sectio~ 723 (a) applied to limited partners. bA i4... at 1,024.

See Al§Q In re Judiciary Tower Alloe'" 1758.R. 796, 802 n.2

(Ba.nkr. D.D.e. 1994) (noting ~t In re Bldg, II tid not a4dreU

whether section 723 Ca) applied to liaitad partners).

B. Seption S.4C,)

"Under the Bankruptcy COde, the ~p~cy trustee My bring

claims founded, inter ,li., on the rights ot the debtor and on

certain ri9hts of the debtor'. creditors." JSt. P.ul Fir. ,

Marina In" po. y. PJp,iQO, Ine., 884 F.2d 688, 700 (24 eir.

1~89). "Whether the right ))elong's to the de~tor or to ita

individual cre4itora is a question ot state law." I4.. "A UO\lst.e

stands in the shoe. of the bankrUpt corporation and has ~tan4in9

to bring any suit that the bankrupt corporation could have

instituted had it not petitioned for bankruptcy." Shearlon

Lehman Hutton. Inc. y. WAgoner, 944 F.2d 114., 118 (2d eire lSU~l)

(citations omitted).

Here, the relevant state law is ~e MasfJaehu&e't.t.. Limited

Partnership Act, Mass. Gen. L. ch. 109, S 19(.) (1982) C"HLPAIt).l

section 19(a) provided:

[Al limited partner i. not liabl- tor the obli9ations
of a limited partnership unl••• he is also a qeneral
partner Dr, in addition ~ the exercise of hi. ri9bts
and powers as a limited ~~er, h4l take. par~ in 'the
control ot the business; proviCSed, however, that it the
limited partner'. participation in ~e control of -the
business is not substantially the ~....s ~A exercise
of tbe powers of a general partner I' he is liable only

This law subsequently has been revise;Q. .au Mass. Gcih ~ .
Lawa. Ann. chi 109, 5 19(a) (West 1995).

7
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TO 12027450916 P.02

NSC'1'
N!lrAS

tm'ITED STATES COURT OF AfPBALS
FOR THE SECOND CIRCO'!T

SUMMARY ORDER

'11US SlDQIliJlY OaDJIl tau. JIO'1' IB PmI%IISDD III to nDQAL UPcnt'fD AID
lGY HOT 51 CITED AS PRBCllDD'l"UaL AU"tBUJU:Tr TO T.JaS aa AllY' O'r.IID. omJlT.
BUT &1' BJ: CALLED TO t'D Ai tD'n0lr rn D1S OIl AMY 0'taU. COUItT IJll A.
St1SSIi1QUDIT STUB or THIS CASZ, Df A 1UII.A!'8D C;UlB, OR 18 AHY CIJE 1'0&
P1:l'RPOSaS OP eo~ BBTO'n'SL em BIllS J1mlCA'D..

A1:. a statec1 tem of the tJnj.~ed States Cc)urt of 9pealll for the
Second Circui.t, helr:! at. Lhe Unit:.ed .tat:.•• ~TI~hou.e. Foley Square. in
the City of New York, on the 17to day of April, one
thousand nine hundred and ninc~y~seven.

In Re: AST'ROLINS COHHOlftCAXIO!JS CO.,
LIMITED PARTNERSHIP,

D@to%",
*t.*••• +•••••**••••••*••••*•• ~ ••••*.**•••••••

HONORABLE JON O. NEWMAN,
Chief Judge.

HOH'OMBLi GUIDO CALAUBSI.
Circuit Judge.

JlONOI!.ABT,F. DE:BIS R. HWlLEYI •

District ~•.

PRESi:N'I':

MARTIN W. HOFFtmJI. Chapter 7 Trust•• of tha
~ankruptcy E8tate of Astroline Ccamun1ca
t.ions company Limi.te4 parcn8rah.1p.

Plaint.iff-Appellant-cro8s-Appellee,

96-S~1~L, -Sl18(XAP)

WHeT MPJIiAGiMENT, IKe: ., ET Al..,
D8fendan~.-Appcll.a=#

RANDALL L. GIBBS,
DefeDdaD~-~pellF.!!e-Cro88-Az:,p.llant.•

a. S. 1'Rl1STSE, O1'FI(:E OP.
Trur;;t••.

APP£A1l!NG FOR APPBLIANT ~ John a. 1ful~1 Day. Berry " Jofowarci.
iiarcfO%d. COnn.

·Of the Onited S~at.s Di.trict CQurt fer the Eastern District of
New York. Bitting by de81gnaticn.
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In r': A'troliae Qommu;icatiQQi
Docket NQ8. 96-51l2(L)r -511B(XAPl

TO 1202745091b P.83

APPEARING FOR APpeLLEES~ Robert A. Izard, ~r., Robinson & Cole,
iiartfcrd, Conn.

/lPPEARING FOR. CROSS-APPXLLAN"!": t41c:hael 3. Du.!-.c.ohmidt, tIirl!lh " We.t
heimer t HO\Json" '!'X.

Appe.l from the United States Distric1~ Court for the Di.tric:t

of Connectieut (Alan H. Nevas, Judge',

'I'hi. c:ause came ou co be heam on the r:.ransc:ript of record
froal the United Staees Distr:i.ct: COw:'C tor the :Distr:i.ct of COnAec;tic:ut:

and. was .~ed 1:;Jy counsel.

ON COliSIDJmATION WHEREOF, IT IS HERDY ORDEUD, ADJOOGKD ABO

DECRBED t.hat the order of the District Court 1a b8reby AFFIRMIID.

Martin \If. HoffmaD, Chapt.er 7 TrW.,:... tor ctw biWJU:Uptcy

estate of AstX"Oline C~W1icatiozuJCOlllpany L1nU.l:ed Partnership, iipplllals

from the AUgwlt g,. 1.,,&. orGel' ot che D1et.rJct cou:rt IPoff1Z'11Ling ~he

October 24, 1995, judgment of the United S~ata. ~.nkruptcy ~ourt for
the :Oiee~.1.c~ or Cormect;icut (Robert L. Krec:hcv'.Jcy, .:1.). The judgment

dismissed the Trustee's ace10n again8e Astrol,1ne Company, Astral~

company, Inc., He1.""ben A. SOlltclc;, i'z'e4 J. Bcli%)g. R.ichard Gi.b:ba, and

Randall A. Gibbs {collectively. the ·Li~it.d PArtner.-) eQ x.cover a
Ioie.£iciency of ~ropert:y in tb. oeb~O%'. estAte to pa.y estate c:reclitora.

The Bank:rupt.~c~ found that the Linlitec:l Partners haeS noe exercised

the li~•• of C!ontro' "'quueQ. under KaaaachulJetts law to be held

liable for the deficiency in the ••tate. ArCirming the jud.g1lant on

alt.rn~ti~ grounda. ~he District Court bela that the TrustQa had nQ
standing to •••ert the c:laitu aga.inst ~ba t,imit,ed Partners. We affi'1"l'.

In certain gireumstance8f Ma8sac:huae~ts law makes .. limited

- 2 -
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u

In rei astrolinc Cqmmunicltions
OO~ke~ Nos. 96-S112(L', -S118(XAP)

pa.ener liable for the ocligatigns of ~he limit~d p&~·Llle~vhi~ ~en th~

li~ted partner has acted as a ~eneral partner:
[A] lim~ted partrulolr ic not: liable for the o~li.!1o::a·

tions of a limi~!!d partnership unl••11 he is also a
g'eneral partner or, in .ddi tiou t:o 't.h.e exercilul of
hi8 rights and pClw.rs 3l"; a 1 im.i t",d partner I h.
takes part in the control of the business: provid
ed, however, chat if the 11mieed partner's parti
cipation in the control of the bllsine.ss is not
substantially the S&ale as the exercise of the
powera of a general partcer, he! iii 11able only to
persons who transact Dusinesli with the limited
partnership with actual knowledge of his partici
pation in control.

Mass. uen. ~aw. en. lD~, S 19 (1982) (amenaed 1988).

The Bilnkl:uptcy Code prOVides. that when t.here iii • deficiency

in the estate Clf a baAkrupt pntnership to pay t.he claillS of cred.1~C1rs,

the tr\.tstee has a claim ag-a1nat a general part:ner to the extent ~hal:

the general partnllr voulci be personally li.able unger applicable

noI!.bankruptcy la.., 11 U.S.C.· i 7cJ(a) (1.994). The T;rustee cont.ends
t:.QoiI.'t. t:he L1m1.~ed .t'artnerB partleipated in the t:ontrol af the Debtor' I!I

~usine.. to an extant sufficient to make them liable under Kaesachu

eettEl law fOJ; t.h. u1.Jl.i.!i.t;~ODB or t:.b.e 11miced. l,arcner8tl1p. TtlUII , the

Trustee aese~8 a claim under S 723(a}. and al~ernac1vely argues that
he m.:r.y rely on the •.~~g an," clause uf t.n.e B~rupt:cy CQC1e, 1sL.
S 544.

The LillL1t.ed Partners conten!!, and tbe District: Court agreed,
~hat the plain language of e.et.ion 7'-1(.) ~'low. ~he Truet•• ~o aG••~

claims agaiDIJt general partners only, and th..t even If applicable

nonbankrupl:cy law m1g~ .ake the Limited Partners liable for partne.r
anip obligations in .ems instances, section 723 (a) , s use gf th.

specific term -general partner- ina~ead of the qeneri.e cerm -partner II

indicate. that cOQgr••s incended to preclude tru.cees f;rg~ asserting

- 3 -
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In re: A&,rcllne pgmmuni;at1ons
Docket Nos. '6-S112{L), -SllaCXAP)

any such claims against limited partners.

L'

The District Cour~ also held ~ha~ because the Massacnueeet.

law applieable to t.his ease ",ouId, iZ2 any ev'ent, make t.be Limited

Partners liable only to ~he Uebt.or'e c.~Q~~or~, raehcr ~h4n to Debtor

i tllelf. the Tru..tee has no st.rong ann pCl"toiar to bri.ng t.he clairus against

the Lim1ted ila:r'!:.ners on behill! of the Debtor' a estate. iti. S.ne;ltT'Rnn

Lehman Hutton. Inc. Y. Wagener, 944 F.2d 114, 118 (2d Cir. 1991) (- (AJ

bankrUpt.~ ~Luscee has no .t~ding generally Co sue third parties 04

behalf of the es~ate'8 creditors. but may anl~' aS8ert claims beld by
che [Qebtorl it.elf.").

The Bank"l'"ttpf:.c:y Court faund t.hat the Limitecl Partners

maintained cQntrol over the Debto~'s bank accounts, wroee all of the
n..bt:nt". c:h.eck8, and had the power to empty the Debtor'. bank. aC:C:Q'Unta

Cit any t:ime. The Court also found, hcwever, tha.c the Debtor' 8 gel1eral
pa~tner retained sole discre~ion to formulate ~he Debtor'. business
plan, to control the Debtor's day-to-day busima•• operationa, ana to
ltIake a.ll perllonnel d.eC'illiona on behalf of the Deb~or. Hotfwn y, was::'!'
Mgmt., !Dc, (In re Arrtrcline Commynic:atiop. CO, Ltd. panner,hip), 188

B.R. 98, 101-02 (BaDkr. D. Conn. 1995).

The . ,Bankruptcy Court:' s fae1:ual fi:adings, which are noc

ch.allenged as cl.arly errcmeous, cSemoJ1Strate ebac 1IIha~.ver the ~~ent

of their CQIItl:Cl over tbe Debt:er's finance. r t.he I"iGLit.ec! Partners did

not participate in and. c1i.d not alterel.. any qUl:in~wm of c:ont:t'el over

numsrcl1... and. significant aspects of the Debtor's business. Their

contrel of tbe ~or wae not -sWb&tantiAlly tho esma aa ~ae exerei.~

of the powerw of a general partn.r.~ ~ Mass. Gen. Laws § 15.

We therefore hold that even if t,M Truat.. mi9nt have

- 4 -
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s~andin9' 'Co bring this action - - all 1ssue we nl!ec! not: relSolvt;l .. - tht:

LirniLed Parcners ~ould not be held liable under Massachusetts law, and
theretore 'Cbe oomplait1~ a9.. .L.r~L !-hem was properly Q.1.elftisll~d.

R&ldall Gibb'D ~equast tor an award of ~t~orney'g fees is

denied.

rJ. ~
Chief Judge.
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